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the employer fails to advise the em-
ployee that the employee is not eligi-
ble within two business days of receiv-
ing the employee’s notice.

(e) The period prior to the FMLA’s
effective date must be considered in de-
termining employee’s eligibility.

(f) Whether 50 employees are em-
ployed within 75 miles to ascertain an
employee’s eligibility for FMLA bene-
fits is determined when the employee
gives notice of the need for leave.
Whether the leave is to be taken at one
time or on an intermittent or reduced
leave schedule basis, once an employee
is determined eligible in response to
that notice of the need for leave, the
employee’s eligibility is not affected by
any subsequent change in the number
of employees employed at or within 75
miles of the employee’s worksite, for
that specific notice of the need for
leave. Similarly, an employer may not
terminate employee leave that has al-
ready started if the employee-count
drops below 50. For example, if an em-
ployer employs 60 employees in Au-
gust, but expects that the number of
employees will drop to 40 in December,
the employer must grant FMLA bene-
fits to an otherwise eligible employee
who gives notice of the need for leave
in August for a period of leave to begin
in December.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§825.111 In determining if an em-
ployee is “eligible” under FMLA,
how is the determination made
whether the employer employs 50
employees within 75 miles of the
worksite where the employee need-
ing leave is employed?

(a) Generally, a worksite can refer to
either a single location or a group of
contiguous locations. Structures which
form a campus or industrial park, or
separate facilities in proximity with
one another, may be considered a sin-
gle site of employment. On the other
hand, there may be several single sites
of employment within a single build-
ing, such as an office building, if sepa-
rate employers conduct activities with-
in the building. For example, an office
building with 50 different businesses as
tenants will contain 50 sites of employ-
ment. The offices of each employer will
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be considered separate sites of employ-
ment for purposes of FMLA. An em-
ployee’s worksite under FMLA will or-
dinarily be the site the employee re-
ports to or, if none, from which the em-
ployee’s work is assigned.

(1) Separate buildings or areas which
are not directly connected or in imme-
diate proximity are a single worksite if
they are in reasonable geographic prox-
imity, are used for the same purpose,
and share the same staff and equip-
ment. For example, if an employer
manages a number of warehouses in a
metropolitan area but regularly shifts
or rotates the same employees from
one building to another, the multiple
warehouses would be a single worksite.

(2) For employees with no fixed work-
site, e.g., construction workers, trans-
portation workers (e.g., truck drivers,
seamen, pilots), salespersons, etc., the
“‘worksite” is the site to which they
are assigned as their home base, from
which their work is assigned, or to
which they report. For example, if a
construction company headquartered
in New Jersey opened a construction
site in Ohio, and set up a mobile trailer
on the construction site as the com-
pany’s on-site office, the construction
site in Ohio would be the worksite for
any employees hired locally who report
to the mobile trailer/company office
daily for work assignments, etc. If that
construction company also sent per-
sonnel such as job superintendents,
foremen, engineers, an office manager,
etc., from New Jersey to the job site in
Ohio, those workers sent from New Jer-
sey continue to have the headquarters
in New Jersey as their “worksite.”” The
workers who have New Jersey as their
worksite would not be counted in de-
termining eligibility of employees
whose home base is the Ohio worksite,
but would be counted in determining
eligibility of employees whose home
base is New Jersey. For transportation
employees, their worksite is the ter-
minal to which they are assigned, re-
port for work, depart, and return after
completion of a work assignment. For
example, an airline pilot may work for
an airline with headquarters in New
York, but the pilot regularly reports
for duty and originates or begins
flights from the company’s facilities
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located in an airport in Chicago and re-
turns to Chicago at the completion of
one or more flights to go off duty. The
pilot’s worksite is the facility in Chi-
cago. An employee’s personal residence
is not a worksite in the case of employ-
ees such as salespersons who travel a
sales territory and who generally leave
to work and return from work to their
personal residence, or employees who
work at home, as under the new con-
cept of flexiplace. Rather, their work-
site is the office to which the report
and from which assignments are made.

(3) For purposes of determining that
employee’s eligibility, when an em-
ployee is jointly employed by two or
more employers (see §825.106), the em-
ployee’s worksite is the primary em-
ployer’s office from which the em-
ployee is assigned or reports. The em-
ployee is also counted by the secondary
employer to determine eligibility for
the secondary employer’s full-time or
permanent employees.

(b) The 75-mile distance is measured
by surface miles, using surface trans-
portation over public streets, roads,
highways and waterways, by the short-
est route from the facility where the
eligible employee needing leave is em-
ployed. Absent available surface trans-
portation between worksites, the dis-
tance is measured by using the most
frequently utilized mode of transpor-
tation (e.g., airline miles).

(c) The determination of how many
employees are employed within 75
miles of the worksite of an employee is
based on the number of employees
maintained on the payroll. Employees
of educational institutions who are em-
ployed permanently or who are under
contract are ‘““maintained on the pay-
roll”” during any portion of the year
when school is not in session. See
§825.105(c).

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§825.112 Under what kinds of cir-
cumstances are employers required
to grant family or medical leave?

(a) Employers covered by FMLA are
required to grant leave to eligible em-
ployees:

(1) For birth of a son or daughter, and
to care for the newborn child;
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(2) For placement with the employee
of a son or daughter for adoption or
foster care;

(3) To care for the employee’s spouse,
son, daughter, or parent with a serious
health condition; and

(4) Because of a serious health condi-
tion that makes the employee unable
to perform the functions of the employ-
ee’s job.

(b) The right to take leave under
FMLA applies equally to male and fe-
male employees. A father, as well as a
mother, can take family leave for the
birth, placement for adoption or foster
care of a child.

(c) Circumstances may require that
FMLA leave begin before the actual
date of birth of a child. An expectant
mother may take FMLA leave pursu-
ant to paragraph (a)(4) of this section
before the birth of the child for pre-
natal care or if her condition makes
her unable to work.

(d) Employers covered by FMLA are
required to grant FMLA leave pursuant
to paragraph (a)(2) of this section be-
fore the actual placement or adoption
of a child if an absence from work is re-
quired for the placement for adoption
or foster care to proceed. For example,
the employee may be required to at-
tend counseling sessions, appear in
court, consult with his or her attorney
or the doctor(s) representing the birth
parent, or submit to a physical exam-
ination. The source of an adopted child
(e.g., whether from a licensed place-
ment agency or otherwise) is not a fac-
tor in determining eligibility for leave
for this purpose.

(e) Foster care is 24-hour care for
children in substitution for, and away
from, their parents or guardian. Such
placement is made by or with the
agreement of the State as a result of a
voluntary agreement between the par-
ent or guardian that the child be re-
moved from the home, or pursuant to a
judicial determination of the necessity
for foster care, and involves agreement
between the State and foster family
that the foster family will take care of
the child. Although foster care may be
with relatives of the child, State action
is involved in the removal of the child
from parental custody.

754



